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JOHNNY R. AUSTAD AND DOROTHY AUSTAD, 
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Us 
UNITED STATES OF AMERICA, 


Appellee. 


ON APPEAL FROM THE UNITED SrA Se pierre me 
COURT FOR THE DISTRICT OF ARIZONA 


BRIEF FOR THE APPELLEE 


JURISDICTIONAL STATEMENT 


Thais action was brought by the United States to Tore= 
elose a mortgage held by the Small Business Administration 
MemcetLain property of the wusvad Sveel Co... and ford 
deficiency judgment on the note secured thereby against 
the Company and against the appellants as guarantors. 
mec jurisdiction of the district courgiwas invoked under 
28 U.S.C. 1345. Final judgment granting the requested 


relief was entered on January 11, 1966. Appellants filed 


@ timely notice of appeal (R. 97). 2/7 The gumisdictios 


Seeents Court is based on 25 Us@he 2 1291. 
COUNTERSTATEMENT OF THE CASE 


In December, 1958, the Austad Steel Co., Inc. (here- 
inafter referred to as "the company") borrowed $250,000.00 
from the Small Business Administration (SBA), an agency of 
the United States Government. In return for that sum, Some 
company, by its president and Secretary-Treasurer, appellamm 
herein, executed a note for that amount (RB. 12-135 That 
note was executed on SBA printed form No. 147, and providedg 
as here relevant (R. 12-13): 

The security rights of Payee and its assigns 
hereunder shall not be impaired by * * ¥* any in- 
dulgence, including but not limited to (a) any 
renewal, extension, or modification which Payee 
may grant with respect to the Indeotedness or 
any part thereof, or (b) any surrender, compro- 
mise, release, renewal, extension, exchange, or 
substitution which Payee may grant in respect of 
the Collateral, or (c) any indulgence granted in 
respect of any endorser, guarantor, or surety. 

In addition, the SBA received as security a mortgage om 
certain real property of the company (R. 14-20), and also an 
individual unconditional guaranty of payment by the Austads,; 
appellants herein (R. 21). That guaranty of the company's 
debt to SBA was executed, as required by SBA practices, on 
SBA printed form No. 148, and provided that: 
lf 43 " citatioms are to the Transcript of Record 


prepared by the clerk. 


oe 


Iie yundersi gwed wiereby ssrants to SBA tull 
Sere een os UmMeomrre bled diseretion and with- 
: out notice to the undersigned, but subject fo 
| the provisions of any agreement between the 
| Debtor or any other party and SBA at the time 
| Maetorce, to deal in any manner withy tne Lia- 
Biilities, and the collateral, include > but 
Without Limiting the generality of the fore- 
Being, tne rollowing powers: 


(a) To modify or otherwise change 
any terismem all wor any spare 
of the Liabilities 2/ or the 
rate of interest thereon (but 
NOvelOuINeLCasoeule princi ad 
amount of the note of the Debtor 
to SBA), to grant any extension 
or renewal thereof and any other 
Indu eencen Ww Tiere spec Geullerouc, 
and to effect any release, com- 
promise or settlement with res- 
Peee elena ua. 


(bo) To enter into any agreement of 
Louver GaNcewWioleGe sec Miron all) 
ong Elan? Techies oil Tmleve’ Ianto lal waliets 5 
Or WLU Vechce co. Tora isa san 
part of the collateral and to 
change the terms of any such 
esreenenu, 


(e) To forbear from calling for addi- 
CLona) weollaveral sco secure vany so. 
the Lvabilicmessor Co secure en 
obligation comprised in the col- 
lateral; 


(d) To consent to the substitution, 
exchange, or release of all of 
any part of the collateral, whether 
or not the collateral, if any, re- 
ceived by SBA, upon any such sub- 
owitution, exchange, or release 
shall be of the same or of a differ- 
ent character or value than the 
collateral surrendered by SBA; 


7 The term "Liabilities" is defined in the guaranty as 
he note, the interest thereon, and all other sums paya- 
fe with respect thereto. 
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(e) In the event of the nonpayment when 
due, whether by eccelerat tenmonrvogjen. 
Wise, Of any Or the Liabilities, cise 
the event of default in the performance 
Of any obligation comprised in tae 
collateral, to realize on the collateral 
Or any Dart .tieveor sale ae Wie le Orme 
such parcels or subdivided interests 
as SBA may elect, * * * or by fore- 
closure or otherwise, or to forbear 
from realizing thereon, ali as SBA Tin 
its uncontrolled discretion may deem 
proper, and lo purchase all er any pane 
ol the collateral ior ate own accounr 
avugany suchosale er 1oreclosure, shen 
JOINERS 950) Ys) Ten eBO CT NSC! Chal que ile Esc 
tent permitted by law. 


Une obligations of the undersipned hereunder sham 


not be released, discharged oryin any wayeaidecvedm 
nor shall the undersigned have any rights or re- 


course against SBA, by reason Of any action “SBA may 


take or (Omit) Comtakewunder’ tne moOresoine*powexrse 


In case the Debtor shall tail to pay all omiaa | 
part ef the Diabilities when due, whether by aceate ws 
tion or otherwise, according to the terms of said 
note, the undersigned, immediately upon the written 
demand of SBA, will pay to SBA the amount due and un- 
paid by the Debtor as aforesaid, in like manner as 
if SUCH amounc constituted the direct and primar 
ooligation of the undersigned. SBA shall not be re- 


quired, prior to any such demand on, or payment by, 
the undersigned, to make any demand upon or pursue 
Or exnausttany of its rents or remedies apainsse 
the Debtor or others wi respect to the payment 
Of any of the Liabilities. or to puNnsve or exhauey 


anySOiei Us riehnts or remedaés(witd respect) tovaay 
part of the collateral. The undersigned shall have 


no rightyor subrogation whatsoever with respecte. 
the Wiabilities or the collateral unless and ungam 
eb Sheliwiavyes received full paymeny cr all tae 
Piva Giese 


Tne obligations of the undersigned hereunder * * * 


Sha limenotweemreleased, discharced onuimmany tay 


aitected, nor shall the undersigned have any righg@se 
egaimney Sea * * * by reason of Theniact thatmule 
ValMener any vot the jcollateral. sor) them inane 
condition of the Deptor * * *emay have changed Gy 

jay Nerecatver eianses mor by réacon on any deveriora- 
tion, Waste, “Or loss” by fire, theft, or olherwiee 

of any of the collateral unless such deterioration, 
waste, or loss be caused by the willful act or 
willful failure to act of SBA. (Emphasis supplied). 


| On December 10, 1964, a complaint was filed by the 
Meonited States in the United States District Court for 
she District of Arizona (R. 2-10, 77) alleging, inter 
alia, the above facts, as well as the default by the 
mortgagor. ‘The Government sought a decree of foreclosure 
o.” the tiortgage against tne company, and a deficiency 
judgment against both the company and tiie Austads as 
guarantors (R. 10-11). 

The Austads, in their amended answer (R. 63-64), 3/ 
admitted all the above facts, but asserted as affirmative 
defenses (1) that the United States failed to bring an 
action on the indebtedness within sixty days after demand 
by defendants to do so (R. 65), (2) that the United States 
was estopped by its "unconscionable" and "willful" delay 
in bringing this action to recover on the guarantee (R. 
63-64), (3) that the United States was "guilty of laches 
which bar it from recovery against the Austads on the 
guarantee (R. 64) and (4) that the Austads were relcased 
under the guarantce agreement bythe United States "re- 
peatedly waiving principal payments when due and accepting 
interest only on the obligation"(R. 64). 4/ 
ay The Austads had left Arizona, and it was necessary 
to obtain service on them in California (R. 99). Other 
defendants were served in California and Texas as well 
as Arizona (R. 99). 
we sppellants dO mou argue this derence to this Count, 


and it is not further discussed. 
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Me Win Veal Se tyshie(ers: AGN IGy WO WENOL “Ae(@le A biover we toi, ONGl Wale | 
pleadings (R. 57), asserting that it was entitled to 
WeeeienG as a Matter olf law on the admitted facte ane 
PiewpleGacdings. This motion was resisted by the Austad. 
(@ree>-0/)- By Minute entry of August 2,°1965 (cer 
Pesra on am unnumbered page of the Record following 
Remoy), the district court determined that the goveme 
(emi Ss NOtion should o¢ granted. 

On January 11, 1966 the court entered a final judg- 
ment and a decree of foreclosure (R. 84-92). As here 
relevant, judgment was entered against the Austads for 
$213,092.50 (R. 87-88). 5/ From that judgment the Austads 
have apvealed. 

ARGUMENT 


INTRODUCTION 


The Austads unconditionally guaranteed payment of the 
note of the company which they controlled in order to Gb 
tain a loan from SBA. Both the note and the guaranty were 
executed on the required printed SBA forms used nationwide 
=Or this purpose. How tchat the loan is in default, thew 
attempt to avoid or delay enforcement of their obligation 
by asserting that the government's exercise of the rights 
specifically given it by avpellants in the guaranty agree- 
ment in order to obtain the loan for their company somehow 


meowoased them from theme vooliecation. 


5/ That amount to be reduced by the proceeds from the 
foreclosure sale. 


aes 


We Show that the rights of the parties under the 
Meinted noves and guaranties utilized by SBA in its 
Mvtonwide program are governed by federal law which 
@ecludes state rules which are inconsistent therewith. 
mee cceral rule in this case is that set Torch im the 
printed note and guaranty. We then show that the de- 
menses which appellants assert have all been waived 
oy them ror their own economic benefit, and may not 
De raised here to defeat recovery. 

I. FEDERAL LAW GOVERNS THE CONSTRUCTION 

OF THIS CONTRACT OF GUARANTY AND COM- 

PELS A UNIFORM INTERPRETATION. 

Pew lice Parancunn Federals Mucrcs cs in 
The TMicesrivy Ol18the NeuLonuvee 
Program Of Assistance To snail 
Business Compels Intureal Reterence 
Tombedera Nihawe 

io ie oy Now well setvled thaw Consrecs Nas sy eenc 
Rules of Decision Act, 28 U.S.C. 1652, provided for the 
application of federal law to questions of federal rights 
pmo ltabilities arising from large-scale federal programe 
and transactions. 6/ The Supreme Court has held that one 


Seeune Main purposes of that Act and Article Vi, clauees2 


of the Constitution (the Supremacy clause) "was to avoid 


Bm 26 U.S.C. 1652 provides as follows: 


The lavs of the @everal staves, except 
moiere The Consti cup on vOrce oneal cco mune 
Unived States or Acts of Congress otherwise 
equsne OF Drer eyes bbe) recardeds ac 
MULES O62 decision tie se actLOns ine cue 
Courts of the United States, in cases where 
they apply. [Emphasis supplied. ] 


ay ae 


Ure introduction of disparities, confusions end cenr mre. 
Waieh would follow if the Government's general authorigg 
Woreeaupsect to local controls” through applicationges 
Stave law. United States v. Allegheny County, 32c2 User 
te Os 

In a long line of decisions, the Supreme Court has 
made it clear that the paramount federal interest in 
matters arising out of nationwide government programs 
and vast federal transactions compels the application 
Qaeredcral lay. (/ 

Thus, federal rather than state law has been applied 
to ascertain the liability of the maker of accommodation 
Peper Co. federal corporation insuring the holder's de= 
posits (D'Oench Duhme & Co. v. Federal Deposit Ins. Corp., 
315 U.S. 447); to decide the extent of the obligation of 
the guarantor of a forged endorsement on a check drawn by 
the United States (Clearfield Trust Co. v. United States, 
318 U.S. 363); to determine whether particular machinery 
was the property of the United States or its private con- 
tractor for purposes of imposing state property taxes 
(United States v. Allegheny County, 322 U.S. 1/4), 3 
determine the obligation of an endorser of a government 


check (National Metropolitan Bank v. United States, 323 


/ &-f., Clearivelduiruse Co. v. United estates, 315 Une 
363, 366; United States v. Allegheny County, 322 U.S. 174, 
ao ee United States Vv. Standard 011 Com, 9332 U.S) cum 
306. 


ee 


Me. 25/1); to adjudicate a third-party tortfeasor's responsi- 
mee.uy for damages suffered by the United States as a result 
Mean injury inflicted upon a serviceman (United States v. 
Mendard Oil Co., 332 U.S. 301); to decide whether a liqui- 
Mmred davage clause in a government procurement contract 
jas enforceable (Priebe Gecemse Vv. Uneved Staves. 35¢ Use. 
7); to interpret the nature of the rights and obligations 
Yeated by bonds issued by the government. (Bank of Amevica 
mr. & S.A. v. Parnell, 352 U.S. 29); to the interpretation 
mh a2 ilease to which an agency of the United States was a 
Brty (United States v. 93.970 Acres, 360 U.S. 328); to 
fettle the obligation of the Veterans' Administration after 
fefrault under mortgages it had guaranteed (United States v. 
Bimer, 367 U.S. Be) and to fix the owvership of Wii ted 
maces cavinzs bonds after the death of one of the co- 
Bners (Free v. Bland, 369 U.S. 663). 
tas Court has consistently applied thar principles. 

mee For example, in this Court %G decision in Uniced 
tates v. View Court Garden Apartments, 268 F. 2d 380, 3&2 
mee. 9), certiorari denied, 361 U.S. 664%, it was stated: 

[Wle do find it to be clear that the 

source of the law governing the rela- 

CLVens DetYVEeen THEN UMiwedsobates OMG 

the parties to the mortgage here in- 

VOlved 5 (edengir 


ihe rule tnere set forth has been consistently followed by 


this Court 8/, as well as by the other Courts of Appeals.9/ 


For, as the Supreme Court said in United States v. Allegheny 


County, 322 U.S. at 183: 


the validity and construction of contracts 
through which the United States is exer- 
CiciIng Vis COnstituvlonal fUncylens . thei 
consequences on the rights and obligations 
Of the wparties, whe titles Onmiiveis. whack 
they create or permit, all present questions 
of federal law nou controlled by the Vayweor 
any state. 


Thus it is plain that the SBA guaranty form 148 must be 
interpreted by the use of federal law. As we now show, 
the federal law requires a uniform rule rather than the 
adoption of varying state rules. 
B. The Effective Administration of the Federal 

Program of Aid to Small Business Requires 

the Application of A Uniform Rule Rather 

Than the Adoption of Local Rules as the 

HeceralaRuULe. 


The determination that federal law governs an issue 


arising under a nationwide program usually requires the 


8/ Liebman v. United States, 153 F. 2d 350, 352 (C.A. 9)3 
United States v. Mathews, 244 F. 2a 626, 628 (C.A. 9); 
McKnight v. United States, 259 F. 2d 540 (C.A. 9); Bumb v. 
United States, 2760 F. 2d 729 (C.A. 9); American Pipe &_ 
steel Corp. v. Firestone Tire & Rubber Co., 292 F. 2d GLO , 
Oo, ae 9); United a Queen's Court Apartments, 
ine., 2960 F. 2a534 (CiA.99); Woodbury Vv. United Stavece 
Gis Fe 2d 291 (Gio); Clark Investient Cos v.. Unucem 
S20) 2 2 ee 


ees Sel 9. 2cl 7 (Cane 


O/ .g., American Auto Insurance Co. v. United States, 
269 F. 2d 406, 40S (C.A. 1); Penagaricano v. Allén Corp., 
eo7 F. 2d 550 (C.A. 1); United States v. LeRoy Dyali cam 
Hee F. 2d 460 (CoA. 3): Seabrook Farm v. G.CuG., 20cubmueed 
93 (C.A. 3); American Houses v. Schneider, ell F. 2a 881 
(CoA 3); Unitedistatesiy. FlowersManorgeinc., 34) pom 
O50m(G,A. 3); RuPwFarnswortn & Co. v. Elecurical Supe 
Cone t. 2d 150s i>a (Cm Ge rehearingmoenved ini 
(Continued) 


FOr 


| 


| 


yplication of a uniform ruie ratner tnan tne adoption of 

Bi srsce Oreiocal layeacwcnes eceral) rule. ror the adepuioen 
Le local law tends to defeat the very purpose of the supre- 
Mey clause of the Rules of Decision Act -~- the avoidance of 
Me parities, confusions and conflicts" following from the 


_ Of Varied cCtate lawerules. see Unt vedo uaces 


Melegheny County, 322 U.S. 174, 183. 


| Wae chief consideration upon which turns the decermina— 
| 


eon Of whether a uniform rule or local law is ultimately to 


a Peiptted as the tederal law as the need for uniiorunicy, son 


Memeeisorauion. Thus, in the Clearfield Trust decision, 

mupra, the Supreme Court declared that except for the "occasional" 
mistances in which there is no compelling ne2d for uniformity, 
federal law must’ be applied to assure the uniform administra- 

Gion of the nationwide federal program or activity involved 

mo U.S. at 367): 


In Our @nO1ee of the wpplicaple 1 ederai wr ule 
we have occasionally selected state law. See 
Royal Indemnity Co. v. United States, supra, [313 
U.S. 209, 296-297]. But reasons which may make 
Stave law a0 times the appropriate federal rule 
SGcesingulariy Inapprepriate ere. lice ccuamec 
Gi commercial paper by the United states 15s on 
emacs.) SCalevane tCraisdetlons In Gian pace” 
from issuance to payment will commonly occur 
in several states. The application of state 
tay. evens cnouL The cenziiet of Mawserules 
of the forum, would subject the rights and 
duties of the United States to exceptional un- 
Certainty. it would Vead to ereat diversity 


Me (Continued) F. 2d lll, certiorari denied, 311 UlSs. (00; 

mnited States v. Sylacauga Properties, lne., 303 F. 2d 487, 
Mim(CoN. 5); United States ys @aylor, 333 F. 2a "633, 637- 

B33 (C.A. 5); United States v. Helz, 314 F. 2d 301, 303 

ac A. 6); United States v. Starks, 239 F. 2d 544 (C.A. 7); 
United States v. MeCabe vy. MeCabe Co., 261 F. 2d 539 (C.A. Ne United 
Staves v. Chester Park Apts., Inc., 332 F. 2d 1, 3-4 (C.A. 

6); certiorari denied 379 Tose 901; Southwest Engineerin 

mr Ve United States, 341 F. 2d 998, 1000 (C.A. oa Cent Lorari 


denied BU UG. Clu: SouvhWest Emcine Com ve United Statec™ 


in results by making identical transactions 

subject to the vagaries of the laws of the 

several states. The desirability of a uni- 

Romm rule is plain. * * *%. 

1. The SBA Program 

The SBA program clearly requires a uniform federal | 
rule for the interpretation of contracts of guaranty of 
this nature. The lending authority conferred upon SBA 
by the Small Business Act of 1953 10/ is part of a large- 
scale, nationwide congressional program for the assistance 
Sm@deprocvection Cr the country's small business concern 

in creating the SBA in 1953, Congress expressly noted 
that the security and economic well-being of the Nation de- 
pended on the development and encouragement of small busi- 
Mess enterprises Sec. 202, 67 Stat. 232; 15 U.S.C. Gaim 
The SBA was created to assist small business conerns when 
such conceimms were unable to obtain financial assistance. 
at reasonable rates from normal financial sources. Indeed, 
while the SBA is empowered to make loans to small business 
econcemis either for designated capital expenditures Cenc. 
specified types of working capital, 15 U.S.C. 636(a) jae 
may not extend such financialassistance unless such assis- 
tance is not available elsewhere on reasonable terms. 15 
U.S.C. 636(a)(1). Although the SBA is to make loans which 
10/ After several amendments, not here relevant, the Act 
was re-enacted in 1958, 72 Stat. 384, 15 U.S.C. 631-651. 
All U.S. Code references are for convenience given to the 
CuUrrenv e@ulLion of the code. 
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@re not commercially available, and thus perhaps not as 
Semel] secured as would be the case for a commercial loan, Bay 
Congress has required the SBA to take such security "as 
reasonably to assure repayment."’ 15 U.S.C. 636(a)(7). 
mous the SBA was created by Congress in order to fill a 
eeeewiich ordinary commercial sources could not supply, 
| but was directed to safeguard the taxpayers' money as 
Mell as possible consistent with its intended function. 
mn order to accomplish that beneficent purpose, SBA uti- 
mizes a series of printed forms throughout the country. for 
mos vransactions, so that it may obtain both speed and cer- 
tainty in its program. 

Zee Ine acto wor ThvesCace. 

im tnis instance, the facts of the case denonetrauc 
the need for a uniform rule. The guaranty was executed on 
SBA Form No. 148, a printed form in use nationwide by 


guarantors under the extensive SBA program. 12/ The mobility 


11/ Were the loan to be secured as adequately as would be 
Pensercially demanded, the assictance would be available 
Commercially, and the SBA could not make the loan. 15 


Bes.c. 030(a) (1). 
12/ SBA uses three such printed guaranty forms - Nos. 


m8, J48A, and 148B - in order to reflect the varying 
Mercicipavion possible in making the Woans- 
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of those affected by the SBA notes (which are also on a 
printed form) and guarantees in most cases is shown by the 
fact that the Austads could not be found in Arizona at the 
time of suit, and had to be reached in California, while 
creditors were as far away as Texas. In many cases, of 
course, the principal does business in several Jurisdictions, - 
and the guarantors may be found in an even greater number 
of jurisdictions for service. No purpose would be served 
by leaving the interpretation of a guaranty to the choice 
or law rules of the state in which service is finally ob- 
tained. Nor would there be any purpose in having 50 possi- 
ble interpretations of a uniform federal form utilized ge 
Secure tedcralwWiconies paid out under constitutional and 
statutory authority. 

For these reasons, under federal law a uniform federal 
rule must be adopted for the interpretation of the rights 
and liabilities of parties to this uniform, widely utilize 
federal contract. aes Clearfield Trust Co. v. United States, 
318 U.S. 363, 367; Free v. Bland, 369 U.S. 663, 668; Uniigam 
States v. View Court Garden Apartments, Inc., 268 F. 2d 360% 
382 (C.A. 9) certiorari denied, 361 U.S. 884; Clark Invest- 


ment Co. v. United States, 364 F. 2d 7, 9; United States am 


13/ The precedent set by this Court in Bumb v. United States, 
276 F. 2d 729 (C.A. 9) in determining that federal law adopts 
state law in some instances as to the acquisition of various 
right against others has recently been followed by the Supreme 
Court in United States v. Yazell, 382 US 341. As this Coumm 
has pointed out in Clark Investment Co. v. United States, 3mm 
F. 2d 7, 9 (C.A. 9), however, Yazell does not apply to a case 
such as this where a single, nationwide, form must be intew® 
preved. »scCenalso United staves 7.) Carcon 67200 eu hog 
(G16) .. a ae 


Mee@over Park Apartments, Inc., 332 F. 2d 1 (C.A. 8), certiorari 
@enied 379 U.S. 9Ol. 

@herewould be no purpose served by adopting state law 
for the interpretation of "a nationwide act of the Federal 
iGovernnent, emanating in a single form from a single source," 


Mnited States v. Yazell, 382 U.S. 341, 348, especially when 


f 


where could be. no individual negotiation as to the termsof 
Meee orincved guarantees. See United States v. View Court 
Garden Apartments, Inc., 268 F. @d 380 (C.A. 9), certiorari 
Benied, 361 U.S. 884, cited with approval in Yazell, supra. 
It. THE UNIFORM FEDERAL LAW TO BE APPLIED 

TO THIS GUARANTY IN NATIONWIDE USE 

PRECLUDES THE ASSERTION OF THE DEFENSES 

WHICH APPELLANTS NOW SEEK TO RAISE. 

iii Their Drler tO this Court, g@epel Lancs raice eiaee 
defenses to this action to enforce their unconditional guaranty 
Mempeyment. The snort of the matter is that each of these 
g@efenses, if they be defenses to such a guaranty, which is 
Meeroulul, was specifically waived in the guaranty itselr: 
meaeral law, in common with the general common law, allows 
Such waivers, as we show below. 

ie sine Derensce of Fatlunetot era cece 

On Demand Was Waived By The Appellants 
By the Terms of Their Guaranty. 
Appellants contend that they were released from their 


unconditional guaranty of payment by the failure of SBA to 
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bring suit within 60 days after demand, / as required gaa 
Arizona Rev. Stat. §§ 12-1641, 12-1646. The short answer 
to this, of course, is that they specifically agreed that; 


The undersigned hereby grants to SBA full 
peers im 20S uncontrolled discretion and 
without notice to the undersigned * * * 

to deal in any manner with the Liabilities 
amteumewcollaueral, ancluding * * * tite 
following powers: 


(a) to modify or otherwise . 
change any terms of all or any 
Sem Cll tS Laie veal imeie IS oe. 

to grant any * * * indulgence 

with respect thereto * * * (b) 

To enter into any agreement of 

Gerbearance With sespeeusco all 

GEhvany parc of the Liabilities 
* * * (e) In the event of the 

non-payment when due * * * of 

any oi cnie liabilities ** * to 

realize on the collateral or any 

part thereof * * * by foreclosure 

Or ovherwise, or Go forbear from 

Realizing enercou, all asechA an 

its uncontrolled discretion may 

CVeveil [eseoyeteie tus kar, 


The obligations of the undersigned hereunder 
shall not be released, discharged or in any 
way affected, nor shall the undersigned have 
any rights or recourse against SBA by reason 
of any action SBA may take or omit to take 
Under che Toresoing powers. 


Mimcase one Deovtoresnall Taiiete pay all or 
any part of the Liabilities when due * * * 
the undersigned, immediately upon the written 
demand of SBA, will pay to SBA the amount due 
and unpaid by the Debtor as aforesaid, in like 


14/ For the purpose of this discussion, the allegations 
that an effective demand under Arizona law was made by 
plaintiff must be taken as true, as a result of the pos- 
ture of the case. In fact, there is considerable ques- 
tion whether suit could have brought within the meaning 
of the Arizona statute, since the property was involved 
in litigation and the amounts due were still uncertain. 
Cr. Prescott Nat. Bk. v. Head, 11 Ariz. 213, 90 P. 32ee 
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manner as if such amount constituted the 
peeecet and vrimary obligation of the 
Po OCmmi ered. RA chall not be required, 
Po wlo any such dewand on, Of payment 
bee oie uUndcrsipmed, to make any Getiand 
BeOl Or pursue or exhaust any of its rignte 
or remedies against the Debtor or others 
! with respect to the payment of any of the 
Prabilitie@s, oreto pursuc or exhaust any 
ee 1te riengs or remediee wer respec. 
iovreny part or the collateral. 


: 

{ 

| Maus, in the contract of suaranty they “executed in 
cc: to obtain the SBA loan for their company, appellants 
ave SBA the power to grant any indulgence to or enter into 
ian agreement of forbearance with the company and the power 
J 

ito Meousea i ronerecaiazings em the coliaveral, ali aeusb im 
its Gasceretion should deem proper. They aereed tnat vmerr 
Bolications as guarantors should not be affected nor should 
Bney have any rignts against SBA by reason of SBA'ts exer- 
Meise of any of the nowers so granted. And they contracted 
that SBA should not be recuired to pursue or exhaust’ any 
1 its rights or remedies against the debtor or the collateral 
pefore procecding against them as suarantors. 


Plainly, then, appellants have waived any right they 


might otherwise have had to require SBA to bring suit 
Mmeainst the debtor and any rights waich might accrue as 

me result of failure of SBA to pursue the debtor. Indeed, 
Pnider common law, a creditor loses no rights against a 
Surety or guarantor of payment merely as a result of failure 
° 


mM Orit SULG. ReSLaAvemeNL Of Security , 


Lo) 


2Ou Wor, . cance 


CP? 


one surety way pay the claim of the creditor and himself 


vt in 


proceed against the principal for exoneration in advance wa 
payment (§ 112), the creditor's non-action generally affords 
no equitable basis for a claim of discharge by the surety." 
Id., comment (a). Even a binding contract between the credi- 
tor and the principal to extend the time of payment, which 
would normally discharge the surety, does not discharge him 


if he has agreed in his surety contract that this may be 


done, as appellants did here. Restatement of Security, § 12977 


comment (b). 

Assuming that appellants did gain a right to demand 
suit by SBA as a result of the Arizona statutes, however, 
that right was clearly waived in the contract of guaranty. 
Such a right is not rendered non-waivable as a matter of 
DOU teepOl Tew. tor, 25 Une First Circuit held Long agemam 
a case on all fours with this one, "no reason can be sugges- 
ted for sustaining any such proposition." Continental & 
Commercial Nat. Bank of Chicago v. Copp 200 Wed. 512 (CAM 
1). 15/ Thus as a matter of federal as well as common law, 
the defense here asserted has been waived. The Cobb cage 
iowdesposi live. 

Bay toemletense of Wachesmis Not Applicable Hexes 

re esgence of a2 detense of laches is an wireascnaem 


delay. That defense is not applicable here for two reasomes 


an 


15/7 See also 38 C.J.8. Guaranty § Gl1{b), me 122; Steannee 
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Warmems eure (Sti vd) > 6.3358 ue 157-158. 


Soe 


eect, appellants mnisconeeive the application of this defense, 
Memoieir atterpt to raise it to defeat an action at law on an 
moconditional guaranty of payment. Delay of a creditor is a 

| 


ydefensc only GO a fuaranvor of collection, "Ol LO ayeuarantor 


of payment. Restatement of Security, § 130, see Dee 27; 16: 


jsupra. Since appellants unconditionally guaranteed payment 


. 
Hor tne debt (R. 21), they cannot here raise a defense of 


delay. 16/ And even if such a defense were otherwise availa- 
ble to them it is plain that it has been waived in the guaranty. 


For, as noted, supra, they expressly gave SBA the power, with 


respect to the debtor, "to grant any * * * indulgence” and 


"So enter into any agreement of forbearance"; and with res- 


Ppect to the collateral, "to forbear from realizing thereon, 


@ll as SBA in its uncontrolled discretion may deem proper.’ 


mend they agreed that the exercise of these powers would not 
“release them as guarantors. Appellants cannot now be heard 
to Menmounce their own contract. 
: meeond, a derense of Taenes ic sirply Nope avearraore 
meainct the United States. This suit, as denonstraved above, 
mean attempt to reclaim for the treasury monies lent by an 
mecnicy of the United States in the fuliiligens of axevacucory 
Bemandate. Appellants’ contention that laches may apply to 
Eproprietary' functions of the government is mistaken in 
Concciving the SBA to be "proprietary", and, in any event, 


evyerlooks controlling authority. For, as the Supreme Court 


16/ See also Stearns, Law of Suretyship, (Sth Ed.) § 6.35. 
Eton. 


has stated, Federal Land Bank v. Bismarck Co., 36/4 U.S. 
95, 102: 


IpewaGeinent taagteuhe lending functions cl 

the federal land banks are proprietary 

rather than governmental misconceives, 

the nature of the federal government with 
respect to every function which it per- 

forms. The federal government is one of 
delegated powers, and from that it necessarily 
follows that any constitutional exercise of 
its delegated powers is governmental. 


And, as the Court said in answer to a similar contention; 
COvemnmenG 16 Ol Darllyspublic er paruly 
Privave, Uenending upon the,sovernmental 
Den erCeNwOl the Lype Ol a2 pavuvenlar ac— 


tivity or the manner in which the Govern- 
MemPecenducus it. 


BedeuaueuuOn ansurance Corp. Vv. Merrill, 332 Us. 380, 383. 
Thus, im a case arising out of claims on FHA loans, ware 
Pe Mou tsLtingeulsnable irom Chis case. the Coury samen 

It is well settled that the United States 

is not barred by state statutes of limita- 

tions or subject to the defense of laches 

TOVennOreine TGs ries. 
United States v. Summerlin, 310 U.S. 414, 416; See Boardwem 
Commissioners of Jackson County v. United States, 306)Ugce 
Bic, Sle 

Thus, even if laches were a relevant defense to a 
claim on a guarantee of payment, which it is not, it could 


not apply here. 17/ 


17/ In 1966, Congress passed a six year statute of limita- 
tion on the government's enforcement of claims generally. 
GO Stat. 304, 28 U.S.C.A. 2415. The delay here is less tham 
six years. Indeed, by the terms of the statute, the six 
year period does not begin to run on claims which accrued 
prior to passage until duly 18, 1966. 28 U.S.C.A. 241 5(Gge 
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Clee Defense of Wallilul imoaa ren Geot 
Security Is Not Available. 

| The "willful impairment of security" alleged is speci- 
feed (Appellants' Br. pp. 3, 13-14) as merely the delay in 

winging this suit. Appellants, by this simple variation 

m1 terminology, seek to resuscitate the defense of laches, 

eich does not exist under this type of guaranty and which 

mney have waived in any event. This they may not do. United 


@eates v. Houff, 202 F. Supp. 471 (W.D. Va.), 


a 


attirmed 312 


m™ 20d 6; United States v. Basil's Family Superiore. ine... 
Se |. supp. 139 (S.D. N.Y.). Cf. United States v. Newton 


he) 


Merestock Auction- Market, Inc., 336 F. 2d 673 (C.A. 10). 


These cases, construing this contract of guarantee, make 

Gt absolutely clear that there is nothing here alleged which 
‘could defeat the recovery granted by the district court. Tne 
Houff case is directly in point. Noting that the "willful 
failure to act" clause of the guaranty applied to actual 
Bhysical damage to the collateral rather than loss of value 
merely through delay, 202 Ff. Supp. 471, 479, 480, that court 
said: 


In other words there is no claim that the SBA 
intentionally sold the goods so that they would 
Net Orin= their Pull Valvesoue aunere una i 
intended to sell as it did sell and that the re- 
Sulit Of ¢Uch sale Was Chau tere opcemi ve on ain] 
went as to getting full value le cnesecouc did 
MOG ane tact bring Thelma olive 

I believe, however, that the word willfully 
as used in the act refers to an intent to bring 
about the deterioration of the property. As 
oan Hie haggle vy. Southeragrac.sCa. mci, Lis 
ieee ol, 

ta "Willful" Act is one that is done know- 
ingly and purposely, with the direct ecbject in 
view of injurying another' 

_ Ana nn e1rh intant t¢ now echarced. 


Mibestt is pillar Chew Cie dietriCt courtecemnce may 
determined that none of appellants' alleged defenses 


could defeat the action on the guaranty. 18/ 
CONCLUSION 


For the above stated reasons, the decision of the 


Cause oclew sSieould be artirned. 
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16/ Even if Arizona law governed this case, which it does 
not, we have found, and appellarts cite, no authority for 
the proposition that Arizona law, in opposition to the gen- 
eral common law rule, makes the waiver of the defenses me 
ase@slLed Void as against public policy. Cf. 30 C.d nee 
Guaranty § 61(b), p. 1223 Continental & Commercial Nat. 


panier wlicagowg Cobos 200 Fed. 51. (Cee 1). 


CERTIVICATE 


i hereby certify that, in connection with the pre- 
partion o.' this brief, I have examined Rules 18 and 19 
Se the United States Court of Appeals for the Ninth 
Meee, and that, in my opinion, the roregoing bruer 


memo fuli compliance with those rules. 


ROBERT C, McDIARMID, 
ACLOrmey stor wAppe lice. 
Department or Justice, 
Washington, D.°o. “20550. 


225 


